
11/9/2011

1

Alternative 
Resources For 
Nursing Home 
Investigations
Presented By: Catherine Presented By: Catherine 
Schuster Pascale 
NHCAA, Atlanta, Georgia
November 17, 2011

Reaching Out
 Medicaid Fraud Control Unit
 Department of Justice/United States 

Attorneys’ Office
 Office of Inspector General/Health and 

Human Services
 Service Employees International Union Service Employees International Union
 AARP
 Ombudsman
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Roles
 Medicaid Fraud Control Unit

 Criminal Prosecution
 Civil Recoveries
 Abuse/Neglect Angle
 False Claims Act

USAO/DOJ
 Civil subpoenas
 FCA
 Technical Assistance
 Contracts and Contacts with CHSRA and 

Experts
DOJ N i  H  I iti ti DOJ Nursing Home Initiative
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HHS/OIG
 Provide Special Agent Support
 OIG Subpoenas
 Immediate Access Assistance

AARP
 Nonprofit, nonpartisan membership 

organization for people age 50 and over
 Access to vast membership network
 Access to vast amounts of research
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SEIU
 Nation’s largest healthcare union
 2 million members
 160,000 SEIU members work in nursing 

homes
 Vast majority of members are nurse aids 

who provide 80-90% of the direct care to 
nursing home residents

 Dedicated to quality, affordable nursing 
home care

SEIU, cont.
 Conduct Deficiency/Quality Analysis
 Access to NH employees who are 

members of SEIU
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Goals
 Tangibles

 Criminal Prosecution
 Civil Monetary Penalties
 Close Facility
 Monitors/Corporate Integrity Agreements

 Intangibles Intangibles
 Improve Care
 Better Work Environment

Divergent Goals
 At some point, goals will diverge



11/9/2011

6

On-Line Resources 
 Five Star Rating System

 On-line Survey, Certification, and 
Reporting System (OSCAR)

S i l F  F iliti  Li t Special Focus Facilities List

Five Star Quality Ratings 
System 
 Result of Omnibus Reconciliation Act of 

1987
 Created to help consumers compare 

nursing homes  more easily
 Assigns each nursing home a rating 

between one and five starsbetween one and five stars.
 Website www.medicare.gov/NHCompare
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Ratings
 Every Nursing Home in US is rated:

 - Much Below Average
 - - Below Average
 - Average
 - Above Average
 Much Above Average - Much Above Average

Five Star
 NH are rated from three sources:

 Health Inspections
 Quality Measures
 Staffing

 CMS provides a Star Rating for all three  CMS provides a Star Rating for all three 
sources of data and then combines the 
data to provide an overall rating. 
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Health Inspection Rating
 Contains information from last three years 

of onsite inspections
 Includes both annual inspections and 

complaint investigations

Quality Measures
 Rating is based on ten different physical and 

clinical measures for nursing home residents
 Long Stay Prevalence Measures:

 ADL change
 Mobility change
 High-risk pressure ulcers
 Long-term cathetersg
 Physical restraints
 Urinary Tract Infection
 Pain
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Quality Measures, cont. 
 Short-Stay Prevalence Measures

 Delirium
 Pain
 Pressure Ulcers

Staffing Information
 Average number of hours of care given 

by nursing staff to each resident each day
 Takes into account differences in levels of 

care 
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Five Star Data, What does it 
tell you?
 Broken Down By District 
 Number of nursing homes in each CMS 

Star Rating Category (1-5) broken down 
by state and then number of nursing 
homes in the district in each category

 Owner/Manager
 Whether owner/manager in state or out 

of state
 % MA

Five Star Data, cont.
 Overall star rating
 Star rating by 3 categories: Health, Staffing, 

Quality Measures
 Is the nh a chain
 For profit or not for profit
 Number of health deficiencies

N b  f t l h  d fi i i Number of actual harm deficiencies
 Number of immediate jeopardy deficiencies
 High risk long stay pressure ulcers



11/9/2011

11

Five Star Data, cont. 
 Total licensed nurse hours per resident day
 Total licensed nurse aide hours per 

resident day
 Total hours of direct care per resident day
 Number of residents on last survey date

L t  d t Last survey date
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Issues with Five Star Rating 
System
 Methodology uses a forced bell curve that 

allows only 10% of the facilities to earn a 5 Star 
rating

 20% of facilities are forced into 1 Star rating 
 5 Star should not be used to compare facilities 

from state to state due to inconsistency in 
way state surveyors interpret regulationsy y p g

 Does not adequately risk adjust for 
differences in condition of residents that 
receive services
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OSCAR
 On-line Survey, Certification and 

Reporting System (OSCAR). 
 Has information from the state surveys of 

all (about 16,500) certified nursing facilities 
in the US which are entered into a uniform 
computerized database.co pu e ed da abase.

 Is an on-line data system maintained by 
CMS

OSCAR, cont.
 Data is collected from 3 sources

 Provider information, which includes facility 
characteristics and staffing data

 Health survey file (with facility level 
information regarding resident information regarding resident 
characteristics)

 Survey deficiencies
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How OSCAR data is collected
 Nursing home prepares standardized form at 

beginning of each survey listing facility 
characteristics, resident characteristics, and 
staffing levels

 These forms provided to State Surveyors
 State Surveyors review the data, comparing 

the facility report with individual resident 
medical records, staffing records, and medical records, staffing records, and 
observations of residents and enter data on 
OSCAR database

 OSCAR database lists the deficiencies

OSCAR Data Issues
 OSCAR does not have an official website 

from which to retrieve data
 CMS provides the raw data
 The data is raw, but is a compilation of all 

of the data elements collected by 
surveyorssurveyors
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OSCAR Data Issues
 Validity Analysis sometimes shows a 

difference between staffing levels from 
OSCAR data and payroll data from same 
time period

 Old OSCAR data is overwritten when a 
new survey is conductede  su ey s co duc ed

 OSCAR data updated monthly

Special Focus Facility Initiative
 Program run by CMS to stimulate 

improvement in the quality of care at the 
most poorly performing NH’s. 

 Identifies worst NH’s in each state
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NH on the SFF List 
 More Problems than most other NH
 More Serious Problems
 A Pattern of Serious Problems that has 

persisted over a long period of time

What does it mean to be on 
the SFF List
 SFF NH visited two times per year
 States required to impose sanctions that 

increase in severity and are more 
immediate when SFFs do not improve
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What happens to the NH on 
the SFF list
 Within 18-24 months after being identified 

as an SFF, one of three possible outcomes

 Improvement and Graduation
 Termination from MA and MC
 Extension of Time Extension of Time

SFF Data Includes
 Facility Name
 Address
 City
 State
 Zip code
 Phone number  Phone number 
 Date of most recent survey
 Months as an SFF
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Tables Divided By
 Table A-New Additions
 Table B-Not Improved
 Table C-Improving
 Table D-Recently Graduated
 Table E-No Longer in MC and MA

Villa Campana Health Center
Tucson AZ 3

Facilities Newly Added to the SFF Program

Tucson AZ
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South Haven Health and Rehabilitation Center AL

Facilities that Have Not Improved

8

Montgomery 03/04/2010

Facilities that Have Not Improved
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Facilities that Have Shown Improvement

Facilities that Have Shown Improvement
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Facilities That Have Recently Graduated from the SFF Program

Facilities No Longer Participating in the 
M di  d M di id PMedicare and Medicaid Program
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SFF Characteristics
 Chain affiliated
 For-profit
 More likely to have more total beds and 

residents, but lower occupancy rate
 Fewer registered nurses per resident day

Statistics
 50% of Nursing Homes in SFF program 

significantly improve quality of care within 
24-30 months after being placed on SFF 
list

 16% are terminated from MC and MA
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Issues with SFF List
 State survey agencies are responsible for 

entering survey information into CMS’s 
databases and providing updates as 
needed

 Data lags of up to several months can 
occur between completion of the survey occu  be ee  co p e o  o  e su ey 
and posting of data on the list

Issues with SFF list
 Some states avoid concentrating SFF’s in 

same district
 Some states failed to survey SFF facility 

twice a year
 State enforcement of SFF’s that do not 

demonstrate significant improvement is demonstrate significant improvement is 
uneven
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Contact Information
Catherine Schuster Pascale, AAG
Maryland Office of Attorney General
Medicaid Fraud Control Unit
200 St. Paul Street, 18th floor
Baltimore, MD 21202
(410) 576-6530
CPascale@oag.state.md.us

dAndrew S. Penn
U.S. Department of Justice

Civil Fraud Section
andrew.s.penn@usdoj.gov

202 305 3071
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Opinions Expressed Herein or Otherwise are those 
of the Speaker and do not Necessarily Reflect the 
Views of the U.S. Department of Justice. 

Today’s Agenda
 Role of DOJ and USAOs in Failure of Care Enforcement Role of DOJ and USAOs in Failure of Care Enforcement

 Investigations To Date

 How Federal and State Agencies Can Work Together
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DOJ Resources
 Elder Justice Task Force – attorneys, investigators, Elder Justice Task Force  attorneys, investigators, 
nurse experts

 Data consultants – CHSRA, Acumen, CFONet

 Intranet Elder Justice Research Website

 Pleadings, case law, model subpoenas, expert CV’s, 
interview templates, other investigative materials

Federal Enforcement 
of Failure of Care Fraud Cases

 Enforcement priority

 DOJ and US Attorney’s Offices 

 HHS Office of Inspector General

 Pursue criminal, civil and administrative cases
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Why do we care about 
these cases?  
We’re not getting what we pay for.g g p y

 Cases usually involve harm, suffering and  
sometimes death for frail residents.

 Reports say that many long term care providers 
provide seriously substandard care for which they 
bill the U.S.

’ b f h l l It’s our job to enforce the relevant laws.

 Abuse/neglect cost gov’t programs billions.

Federal Prosecution Options
 Criminal

 Federal Health Care Fraud, Wire Fraud, Etc.

 Ci il Civil

 False Claims Act, 31 U.S.C. 3729

 Civil Rights of Institutionalized Persons Act, 28 
U.S.C. § 1997

 Common Law 

 Breach of ContractBreach of Contract

 Common Law Fraud

 Equitable Claims

 Unjust enrichment
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False Claims Act and Failure of Care Cases

 Pursued against health care providers who Pursued against health care providers who 
knowingly bill for goods or services that were: 

 Not rendered; or

 Worthless; or

 Violated a statutory, regulatory or contractual provision 
that is a condition of payment (also called false 

ifi i     “i li d  ifi i ”  h )certification  or “implied certification” theory).

Billing for Worthless Services = Fraud
Providers who:Providers who:

 knowingly render grossly substandard care or no care at 
all, 

 that harms or kills frail patients, (not a required 
element, but usually present), and 

 bill Medicare or Medicaid for the alleged care,

can be pursued under the False Claims Act.
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Worthless Care = FraudWorthless Care = Fraud
 “Knowingly requesting payment for grossly deficient 
services”

Bottom Line
 Did th   t  i   l  f  th  b dl f  i   Did the government receive value for the bundle of services 
for which it paid?

Cases Brought Against:
 Nursing FacilitiesNursing Facilities

 Assisted Living Facilities (ALFs)

 Board and care or adult care homes

 Psychiatric and Acute Care Hospitals

 Psychiatric Residential Treatment Facilities (children 
with serious emotional disorders)with serious emotional disorders)

 Group homes for people with intellectual or mental 
disabilities
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DOJ Can Play an Important Role 

• CMS and state remedies often not sufficient:

• Individual facilities with history of “yo-yo” y y y
compliance;

• Systemic problems needing chain-wide 
remedies;

• Cases against owner, operator, management 
company, or other upper level officials.p y, pp

Prosecution of Failure of Care Cases

 Systemic Facility or Chain ProblemsSystemic Facility or Chain Problems

 Clear Failures of Care and Violations of Law 
that have Led to Egregious Outcomes

 Serious Injury or Death

 Not a Necessary Element for Criminal or Civil 
Li bilitLiability



11/9/2011

34

Types of Cases DOJ Does NOT Pursue 
 DOJ does not . . .J

 Bring malpractice cases
 But malpractice cases are not a bar to government cases

 Bring administrative cases to enforce survey results 
(such cases are pursued by state survey agencies and 
CMS)
 But survey findings may be some evidence in an enforcement 

ttmatter

Failure of Care Examples
Wound care ‐maggots in woundsWound care  maggots in wounds

Excessive falls and fractures

Impacted feces 

Residents lying in their own waste

Dehydration and malnutrition

Excessive medication errorsExcessive medication errors

Chronic staff shortages 
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FCA Failure of Care Settlements
 Approximately 40 settled cases with long term care Approximately 40 settled cases with long term care 
providers

 Significant quality of care injunctive relief and/or 
HHS‐OIG compliance obligations imposed

 Monetary awards

Remedies in FCA cases

 Money damages (various theories)

 Monitoring and other injunctive relief

 HHS OIG remedies (exclusion  CIA) HHS‐OIG remedies (exclusion, CIA)



11/9/2011

36

CIA Quality of Care Monitor

Key provision in all quality of care CIAs.

P id    f     t id   it   i t d b  Provider pays for an outside monitor appointed by 
the OIG.

Monitor has extensive access to facilities, residents, 
staff, corporate management, and records.

Monitor plays oversight/consultative role.

Monitoring with Corporate Integrity 
Agreements (CIAs)
 Does not replace CMS or state survey Does not replace CMS or state survey 

 Focus on systemic issues, internal quality assurance 
and improvement mechanisms

 Chain‐wide (often multi‐state) approach

 Facility, corporate and regional visits

 Meetings with corporate boardsMeetings with corporate boards

 Periodic reports to OIG and provider
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OIG Exclusions
Mandatory Exclusion if Convicted of a Criminal 
Offense Related to Abuse or Neglect of Patients; 
42 U.S.C. § 1320a‐7(a)

 Permissive Exclusion for Causing to be Furnished 
Services of a Quality that Fails to Meet 
Professionally Recognized Standards of Health 
Care; 42 U.S.C. § 1320a‐7(b)(6)(B)
 Prove a Causal Nexus Between Actions or Omissions of 
the Individual Regarding the Provision of Poor Care

 Actual Harm to Resident is not Required  but      Actual Harm to Resident is not Required, but . . .
 Unlike other Authorities, Exclusion Imposed Pre‐
Hearing

 Applicable to Indirect Providers of Care 

Examples of Settlements
 Cathedral Rock (ED MO 2010)Cathedral Rock (ED MO 2010)

 Felony health care pleas by 5 facilities

 Deferred prosecution by principal owner

 $1 million in criminal fines and penalties

 $628,000 in civil damages and penalties

 Forced sale of facilities

 Five year CIA
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Examples of Settlements
 AHM Management Co. (ED MO 2005)AHM Management Co. (ED MO 2005)

 $1,250,000 damages and penalties

 Exclusion of individual owner and entities

 Criminal plea by owner

 Chestercare (ED PA)

 Consent Decree

 $400,000 civil damages and penalties

 Temporary manager and independent monitor

 Exclusion of owner

Sources of Potential Cases
Qui tam Suits 
 State Surveys 
 HHS/DOJ CMP MOU HHS/DOJ CMP MOU
 Anonymous Complaints
 Present or Former Employees of Provider
 Families of Residents 
 Personal Injury/Nursing Home Neglect Cases
 NewspapersNewspapers
Ombudsman Programs
 Advocacy groups
 CHSRA data mining 
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What to do when you get a 
Failure of Care case 
 Look for residents with bad outcomes

• Look for systemic facility problems 

 Look for systemic chain problems 

• Show connections among the three

Residents with Bad Outcomes 
 Malnourished, dehydrated, weight lossMalnourished, dehydrated, weight loss

 Pressure sores, rashes, lice, maggots

 Lying for hours/days in feces/urine

 Bandages not changed for days/months

 Residents filthy, infected, not turned

 Semi comatose  very withdrawn Semi‐comatose, very withdrawn

 Wrong, too little or too much medication
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 Inadequate staff; high turnover

Facility Problems
Inadequate staff; high turnover

 Inadequate training

 Inadequate supplies

 Improper maintenance of MDS

 Admitting new patients when they can’t care for 
existing onesexisting ones

 Choices driven by profit, not by care/clinical 
considerations

Chain Problems
 Financial considerations elevated over clinical.Financial considerations elevated over clinical.

 Corporate culture that penalizes instead of 
rewarding good care.

 Inadequate use of data to track status.

 Bonus structure that rewards practices leading to 
bad care (i e  cutting staff )bad care (i.e., cutting staff.)

 Inaction in the face of knowledge of problems.

 Inadequate funds for training, supplies, care.

 Failure to heed and investigate complaints. 
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Evidence of Falsity 

 Allegations of “charting parties.” g g p

 Text in medical records identical. 

 Inappropriate or nonsensical charting, i.e.,
 Charting for wrong condition(s).

 Charting for July 4th in December. 

 Inconsistent with condition (“alert” in coma).

Billi   h   id  di h d   d d Billing when resident discharged or dead.

 Not doing what they told Surveyors they would do to 
“fix” the problem.

Evidence of Knowledge
 Survey reports (outlining problems)

 Statements in MDS (resident or facility)

“S ffi   ” f   “Staffing up” for surveys

 Other law suits (tort and administrative)

 Personnel files
 letters begging for more help, resignation ltrs

 Statements to superiors/HQ about staffing

 Reprimands for inadequate carep q

 Internal memos and consultants’ reports

 Quality Assurance Committee
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Teamwork
 Many State and Federal partners in our investigationsMany State and Federal partners in our investigations

 FBI

 HHS‐OIG

 CMS

 MFCU

 State survey and licensing agencies

 Ombudsmen

Conclusion

 Failure of Care Cases Present Complex and 
Important Issues for All Parties

 DOJ Involved at both Civil and Criminal Levels
 Involvement only where Necessary

 Choose cases carefully

 Coordinate with MFCUsCoordinate with MFCUs

 Co‐counsel

 Triage

 Referrals


